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Resolution One
State Sales Tax Simplification and Fair ness Policy

Background

TheU.S. Supreme Court has hdd in Quill Corp. v. North Dakota, 504U.S. 298(1992 tha a
state may notrequire a seller tha does not have a physcal presence in the state to collect sales or
usetax onsalesinto thestate. Thedecisonwas based in part onthe complexity of the sales tax
system for remote sellers (nonresident sellers without a physcal presence in the state of
purchase). The Court aso said clearly tha Congress could authorize states to require remote
sellersto collect tax.

Since the Quill decision, onlineretailing and remote sales have explodad as the Internet has
become the preferred way of doing busness for many Americans Onlineretail sales have
increased by 25 percent annudly over thelast fouryears and now conditute nearly 4 percent of
all retail sales. Estimates from University of Tennessee econonists show tha therevenuelossto
the state and local govenmentsis now upwardsof $15billion annudly. Thisrepresents notonly
adiminution of theability of states and localities to meet the needs of the citizenry (or increases
the burden on other taxpayers), butalso conditutes a competitive disadvantagefor sellers
required to collect tax.

To address theissue of complexity for multistate sellers, states have worked closaly with the
bugness community for more than five years to smplify administration of sales and use taxes for
fixed-base retailers as well asfor remote sellers. A major goal of the Streamlined Sales Tax
Project isto reduce the compliance burden for multistate sellers. The Project culminated in the
adopion of the Streamlined Sales and Use Tax Agreement. The Agreement sets out therequired
salestax law states mug adoptand the Agreement’ s goveaning rules. It was adopted in
November 2003.The Agreement became effective on Octobe 1, 2005,when therequisite
number of states smplified their sales and use taxes. At the present time, there are 15full
member states and 6 associate member states. More than 1,000 sellers have voluntarily
registered to collect tax unde the Agreement. Key simplificationsaddressed by the Agreement
indudestate-level administration of all local sales taxes, greater uniformity in tax bases, greater
use of technology, duediligence safe harbors for sellers and uniform definitions

Policy

Enactment of federal legidation authorizing states to require remote sellersto collect tax on sales
into a state isamatter of the highest importance. A significant number of states have simplified
thar salestaxes and it istime for Congressto act on remote sales legidation.

The Federation of Tax Administrators (FTA) supports the enactment of federal legidation that
would authorize members of the Streamlined Sales and Use Tax Agreement to require remote
sellersto collect sales and use taxes on goodsand services sold into the state. Any such federal
legidation should reflect theactud policies of the Streamlined Sales and Use Tax Agreement
and should not condition the grant of authority on compliance with requirements notin the
Agreement. Remote sales legidlation should be self-activating and not require additiond federal
authorzationsor rulemaking, and it should respect the authority of the states to goven the affairs
of the Agreement. FTA bdievesit is approprate that certain remote sellers with alimited sales
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volume be exempted from the collection requirement. Federal legislation should notincorporate
languayeto limit state tax authonty for othe types of taxes. FTA suppotsthewidest possible
membership in asimplified sales tax system and encourages the Governing Boad of the
Streamlined Sales Tax Project to work to resolve issues tha inhibit non-participaing states from
becoming members.

Thisresolution shall automatically terminate three years after the AnnualBusness Meeting at
which it isadoptd, unless reaffirmed in the normal policy process.

Hawaii abstains
Missouri abstains
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Resolution Two
Expanding Federal Refund Offset for State Tax Debts

Background

TheU.S. Treasury Depatment s Finandal Management Service offsets federal tax refundsand
other govenment payments for a variety of debts owed thefedera govenment, induding child
suppot, student loansand federal tax ddinquandes. Thel RS Restructuring Act of 1998(P.L.
105-206) authorized states to join thefederal Tax Offset Program. Current law allows states to
use thefedera offset program to collect thar ddinquent income tax debts, butfrom resident
taxpayers only (defined as ataxpayer whos address onthefedera returnisin tha state). The
restriction was intended to give the program time to proveitself to beeffective and non
controversial. Each year states collect more than $200millionin ddinquent tax debts from this
program.

The program containsa series of safeguadsto insure tha residents and nonresidents alike
receive adeguae notice of thedebt tha is dueand tha further inaction will result in thedebt
being referred to offset. Finanda Management Service estimates that states should be able to
collect more than $80million each year if offsets are allowed from norresident debtors.
Provisonstha would have expandeal the federal refund offset program to indudethe debts of
nontesident state taxpayers were induded in two hillsin the 109" Congress, butdid not make it
to find passage Theprovisonisnotconsdered controversial.

TheFinandal Management Service suppots expanson of thetax offset program. Inaeasing the
volume of debt thefederal govaenment collects permits greater administrative efficiendes
througheconomes of scale. Also, the states pay afee for each successful offset, which covers
thefedera govanment sfully loaded share of thecog of thefederal offset program.

Policy

TheFederation of Tax Administrators (FTA) supports expanding thefederal Tax Offset Program
to indudeincome tax debts owed by all taxpayers, notjud state residents. FTA bdievesitis
appropriate to maintain the current safeguadsto insure taxpayers are aware of the potentia for
debts being referred to offset and recognizes the need to establish an “orderingrule” (to
determinewhich debtis offset first if ataxpayer owes debts to more than onestate) that is
congstent with soundtax policy and recognizes the administrative capacity of Finandal
Management Service.

Thisresolution shall automatically terminate three years after the AnnualBusness Meeting at
which it isadopted, unless reaffirmed in the normal policy process.
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Resolution Three
Federal Preemption of State Property Tax Authority

Background

In 1976,Congress passed the Railroad Revitalization and Regulatory Reform Act (the“4-R
Act”), which prohibits states and local governments from taxing railroad propety at highe rates
or ratiosof valuethan those for other commercia andindugrial propety. It also providestha
railroadsmay pursueclamsunde theAct in federal court. Similar, butnotidentical, protections
have also been accorded theinterstate airline and motor carrier indugries.

Fromthestates perspective, the4-R Act and its progeny have had a numbe of undesirable
effects on state and local propetty tax systems. Thirty years of litigaion still has notfully
defined the contours of the4-R Act. Contentiouslitigation was repeated in many states over the
identification of which commercia andindugrial propaty taxes condituted the comparison class
for railroads thejurisdiction androle of thefederd courts, what taxes besides property taxes
were induded and howto dedl with exempt propety. In May 2007,the U.S. Supreme Court
took yet another 4-R case involving whether ataxpayer may use adifferent valuaion
methodobgy than thegovenment in bringing a case of discriminaion unde the Act.

Beyondthelitigaion, 4-R Act-like protectionshave disrupted state propeaty tax systems. Thisis
paticularly truein states that have a conditutiond system tha allows for different classes of
propaty. They have also established a preferred class of taxpayer and they lead to requests for
similar treatment by additiond indugries. The scopeof the4-R preemption vastly exceedsthe
origind stated Congressiond intentionsbecause the“any other tax” provisonsin theAct have
been condrued to apply to other taxes besides propety taxes.

There have been avariety of state tax restrictionsproposed for different types of propeaty or
activitiestha are similar to the4-R “nondiscriminatory” prohibitions Proposls have been
made for wireless communications telecommunicationscompanies, interstate natural gas
pipdines, hotel reservation busnesses and auto rental companies. Extending these provisionsto
other indudries could cause seriousand widespread revenueconsequences to the states and
localities. Themod dramatic impact will befelt in those states where the voters have approved a
conditutiond amendment authorizing differential treatment of certain types of taxpayers. In
effect, Congress will be subdituting its judgment for the judgment of state voters.

Policy

The Federation of Tax Administrators (FTA) oppases any federal legidative intrusoninto state
taxing authornty. FTA strongly oppos prohibitions of state taxing authority onthetypes or
level of taxes tha states can impose, induding the establishment of propaty tax rates and
classes. Decisonsaboutpropeaty tax assessments, rates and policies and propetty tax
administration should beleft to state and local elected officials and the citizensthey represent.
Congress should respect the states administrative and judicial processes for dealing with tax
appedls, which are the appropriate meansto protect taxpayers from unangitutiond
discrimination.
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Thisresolution shall automatically terminate three years after the AnnualBusness Meeting at
which it isadoptd, unless reaffirmed in the normal policy process.

Resolution Four
Business Activity Tax Nexus L egidation

Background

Bugness activity taxes are levied by states for the privilege of doing busnessin or earning
income within a state. These includestate corparate income taxes, gross recel pts taxes, busness
license taxes, franchise taxes, busness and occupaion taxes, and insurance premiums taxes.

Decisonsby theU.S. Supreme Court alow a state to tax busness activities within the state if
thereisa subdantial nexusbetween a commercia entity doing busnessin the state and the
taxing state. A numbe of state courts have hdd that thetaxed entity need nothave aphysca
presence in thetaxing jurisdictionin order to be subject to abusness activity tax, and the
Supreme Court has specifically stated tha it has not applied a physcal presence requirement to
theimpostion of bugness activity taxes.

In the 109" Congress, the Busness Activity Simplification Acts (H.R. 1956and S. 2721 were
introducd. Thebills would have eliminated state taxation of bugnesses that have no physcal
presence in the state, and they further would have provided tha certain types of physcal
presence would not be consdered for purposes of determining thejurisdiction to impose
bugness activity taxes. Thebills also would have expanded P.L. 86-272t0 all forms of busness
activity taxes (indead of just net income taxes) and to the solicitation of sales of al types of
propeaty and services ingead of jud tangible pesond propaty.

State tax agendes and other officials resisted enactment of legidationsuch asH.R. 1761and S.
2721for several reasons

* It represents abreak fromexisting U.S. Supreme Court precedent andis a subdantia
reversal of current law.

* It would allow many companies to engagein tax planning and structuringin order to
avoid subgantial amounts of tax in thar domcile state and the states in which they do
busness essentially changing ther busness form, but not the naure of theincome-
produang activities. In paticular, larger companies would be able to trander intangible
assets to holding companies incorporated in no-tax or low-tax states.

» Thelegidation would impo< thelargest unfunded tax preemption mandéae ever
estimated by theU.S. Congressiond Budge Office, a state revenueloss of $3billionper
year within three years.

» Thelegidationfavors out-of-state busnesses over in-state busnesses. It would allow a
large corporation tha can condud busness onlineto go into a state electronically and
exploit the market in tha state withoutbeng subject to thetaxes that in-state busnesses
are required to pay.
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* Theexpansonof P.L. 86-272is unwarranted and runscountr to thedirectionthat
bugness operationsare taking.

Policy

The Federation of Tax Administrators strongly opposes any legidation that would restrict a
state’ s conditutiond authority to tax entities doingbusnessin astate. The Federation oppo®s
any legidation tha would establish a physcal presence nexusrequirement for theimpostion of
state busness activity taxes.

Thisresolution shall automatically terminate three years after the AnnualBusness Meeting at
which it isadoptd, unless reaffirmed in the normal policy process.
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Resolution Five
Preemption of State Authority to Tax

Background

Thepower to definethe state tax system is a core eement of state sovereignty, and the United
States Conditution establishes the boundsto the sovereignty of the statesin thetax arena The
system of federalism that is defined by the United States Conditution further assignsto state and
local govenments therespongbility for supplying the majority of thedally services dueto its
citizensand residents. A vibrant state and local tax system is essential to meeting those needs
andthe U.S. govenment has traditiondly shown subgantial deference to thetax sovereignty of
the states.

Aninceasing nunmber of groupsseek to preempt state taxation authority in paticular areas. In
some cases, these preemption efforts are driven by a desire to establish a preferred tax postion
for aspecific indugry, while in other cases, preemptionisdriven by adesire for greater
uniformity or simplification of state and local tax systems. In still other cases, federal
preemptionis pursued as a meansof rectifying perceived discrimingion or differential tax
treatment at the state and local level.

Beyondthe oppostion to theincursion on state sovereignty, states have aso generally resisted
federal preemption efforts because preemption of sate tax authority has the effect of establishing
apreferred class of taxpayer and shifting thetax burden to other non-preferred taxpayers.
Moreover, such preemptionsoften have unintended consequences tha work significant
disruptionsof state and local tax systems.

Our system of federalism can result in subgantial administrative compliance burdensfor persons
with tax responsbilities in multiple states. Many of thelegitimate gods tha mightbepursued in
preemptive legidation can be effectively achieved throughcoopeative state efforts and
improved uniformity amongthe states. States have an obligationto pursue such efforts.

Policy

Congress and the U.S. federal agendes should refrain from enacting measures, taking actionsor
making decisionstha would abrogéae, disrupt or otherwise restrict states fromimposng taxes
tha are otherwise lawful unde the U.S. Congitution or from effectively administering those
taxes. Congress should undetake an active program of conaultation with states asit consders
measures that would preempt state tax authonty. Findly, states should actively pursue such
uniformity and simplification measures as are necessary and effective to address concerns of
administrative burden in complying with thetax laws of multiple states.

While federa preemptionis genealy to beresisted, preemptive legidation can, at times,
promote simplification, uniformity, and taxpayer compliance, albet at some cog to state
sovereignty. FTA will evaluae proposd federal legidation that preempts state taxing authority
agang severd criteria. (1) Recognizing that the bendfits of federalism will impose
administrative burdenson commerce, is there disinterested evidence tha the administrative
burden and complexity posed by current state and local practices is impeding the growth of
commerce? (2) Does the proposd preemption address issues of simplification and complexity?
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(3) Can meaningful simplificationsand uniformity be achieved throughstate action?(4) Would
preemption disrupt state and local revenueflows and tax systems? (5) Would preemption cause
similarly situated taxpayers to betaxed differently; specifically, doesthe proposl create
advantages for multistate and multinationd busnesses over local busness ? (6) Doesthe
preemption suppot soundtax policy? (7) Does the preemption create unknown or potential
unintended conequeances? (8) Have state tax authorities and taxpayer representatives togeher
agreed to abendficia changein federa law?

Thisresolution shall automatically terminate three years after the AnnualBusness Meeting at
which it isadoptd, unless reaffirmed in the normal policy process.
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Resolution Six
Taxation and Withholding of Earningsin Multiple States

Background

Thefundanental prindple of state individud income taxation is tha income is taxable where it
is earned or where the services giving rise to theincome are peformed. In addition, the state of
ataxpayer’ sresdence may tax all income regardless of where earned, butis generally required
to offer acredit for taxes pad to other states to assure tha income is not subject to multiple
taxation. Thisisthe same tax pdicy embraced by the U.S. government and by all other income-
taxing govenments.

As U.S. work paternsshift to inareasingly indudetelecommuting and multistate travel, more
workers find themselves with tax obligaionsto more than onestate. Likewise, employers are
faced with an increased responsbility for withholding income taxes for multiple states. State
laws and practices vary widdy with respect to deminimis thresholdsfor withholding There also
iswidevariance in enforcement programs aimed at compliance among persons(and thar
employers) who are temporarily in the state.

In the 109N Congress, H.R. 6167,the Mobile Workforce State Income Tax Fairness and
Simplification Act, would have authorized a state to impose an income tax liability and a
withholding requirement only when a nonresident had been in the state for at least 60 daysin a
calenda year. Thebill contained an exception for professiond athletes and entertainers.

In correspondence with proponents of H.R. 6167,FTA made severa points. A 60-day threshold
isexcessive. While states recognized concernsregarding the administrative burdensimposed by
current practices, the60-day threshold iswell beyond alevel necessary to deal with the vast
majority of individuds whowould betemporarily in a state. Further, H.R. 6167would
subdantially disrupt the current tax system in favor of a system based on taxation by theresident
state. Moreover, asimple “days threshold” may expose some states to subdantial revenue
disruptions a“dollar threshold” should also beapplied. Findly, indgpendent state actionisa
viable and preferred subdgitute for federal legidation.

Policy

Theability to tax income where it is earned is fundamental to state tax sovereignty and state
income tax systems. Moreover, this ability is absolutely necessary in our federal system, wherea
state may choos to notemploy an incometax. States do, however, recognize the administrative
and compliance burdensimposed onindividuds and employers unde current arrangaments and
are willing to explore optionsfor addressing thos burdensfor pe'sonswho are in the state for
limited periodsof time.

FTA will assess any federal legidative measures in this area againg thefollowing criteria: (1)
Recognizing tha the bendfits of federalism will impose administrative burdenson commerce, is
there disinterested evidence tha the administrative burden and complexity posd by current state
and local practicesisimpeding thegrowth of commerce? (2) Does the proposed preemption
address issues of simplification and complexity? (3) Can meaningful smplificationsand
uniformity be achieved throughstate action?(4) Would preemption disrupt state and local
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revenueflows and tax systems? (5) Would preemption cause similarly situated taxpayersto be
taxed differently; specifically, doestheproposal create advantages for multistate and
multinaiond busnesses over local busness ?(6) Does the preemption suppot soundtax
policy? (7) Does the preemption create unknown or potential unintended consequences? (8)
Have state tax authorities and taxpayer representatives together agreed to abendicia changein
federd law?

Moreover, any federal legidation in this area should meet thefollowing additiond criteria: (1) It
should contain a de minimis threshold tha minimizes the disruption of state revenues and
reduces the exposure of states to such disruptions and (2) It should not apply to pesonspad on
a“per event” basisfor services performed in the state.

Thisresolution shall automatically terminate three years after the AnnualBusness Meeting at
which it isadoptd, unless reaffirmed in the normal policy process.

Missouri abstains
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Resolution Seven
Extension of the Internet Tax Nondiscrimination Act

Background

In 1998Congress enacted the Internet Tax Freedom Act, which placed a moratorium on new or
increased state and local taxes on charges for Internet access and prohibited “multiple and
discriminaory” taxes on electronic commerce. The temporary moratorium has been extendeal
twice. In 2004,the Act was expandel to preempt state and local taxation of purchases of
intermediate telecommunicationsservices tha are “purchased, used, or sold by a provider of
Internet accessto provideInterng access.”

TheAct, which has been renamed the Interne Tax Nondiscriminaion Act, next expiresin
November 2007.Nine states currently impo<e transaction taxes on charges for Internet access.
These taxes are allowed unde a*“grandfather” clause authorizing such taxesif they were in place
prior to 1998;tha “grandfather” protection also will expire in November 2007,

The*grandfathe” provision covers al “taxes on Interne access’ which is adefined term that
meansany tax on Interne access services or providers of Internet access — other than net income,
propety, and franchise taxes. Asaresult, thegrandfather also applies to an unknown number of
state and local grossreceipts or other genera purmpose transaction taxes tha are levied agang
Internet service providersto indudeunemployment taxes, local gross recelpts taxes and possibly
taxes on machinery and equipment used to provide access. If themoratoriumis made permanent
withouta grandfathering clause it is possible tha taxpayers will chdlengetheimpostion of any
indirect tax tha appliesto Internet Access.

Bills have been introduced in the 110" Congress (H.R. 743and S. 156)to make thelnterne Tax
Nondiscriminaion Act permanent and to repedl the grandfather clause. Also, S. 1453has been
introduced to extend the Act for four years, modify the definition of “Internet access” and
preserve the grandfather protectionsfor taxesin place prior to 1998.

The Government Accouniability Office has reported tha thereis no statistically significant
relationship between state taxation of charges for Internet access and the adoption of broadband
by users or the deployment of broadband by providers.* This meansthe moratoriumis not
effective in achieving its purported purpos of expanding the availability of Internet access to the
American public. A studyby economists a the University of Tennessee produced similar

results, finding that other issues (e.g., houshold income and educationd levels) were more
important in the propottion of a state’ s popuktion tha had access to the Internet than whether the
state imposed tax on access charges.”

In previousdiscussionsof thelegidation, states have arguad: (a) The current definition of

! Government A ccountability Office, “ Telecommunications — Broadband Deployment is Extensive throughout the
United States, but It Is Difficult to Assess the Extent of Deployment Gapsin Rural Areas’ (GAO-06-426). In the
GAO study, the term “deployment” refers to the offering of broadband services by various types of providers and
the term “adoption” refers to the use of broadband services by consumers.

2 Donald Bruce, John Deskins and William F. Fox, “Has Internet Access Taxation Affected Internet Use,” State Tax
Notes, May 17, 2004, pp. 519-526.
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Internet access should be narrowed to removethepossibility tha Internet Service Provide's
could bundke awiderangeof digital produds and services with access and claim exemption for
theentire bundk; (b) Any extenson should betemporary to insure tha Congress periodically
evaluaes theimpact of the Act; and (c) Thegrandfather protection for pre-1998taxes should be
retained to avoid a disruption of therevenueflows of the states involved and to avoid unintended
preemptionsof taxes covered by the current definition of “tax on Internet access.” In paticular,
certain busness taxes of general application (such as the Washington State busness and
occupaion tax which is measured by grossincome) would be preempted if thegrandfather
protection is repealed and the definition of “tax onInternet access’ is notamended.

Policy

Congress should respect the origind agreement and take no actionto extend the Internet Tax
Nondiscriminaion Act. Congress should not further preempt state taxation of charges for
Internet access or intermediate telecommunicationspurchases. If, however, the moratoriumis
extenddd, it should beatemporary extenson, and the provision of the Act preserving those taxes
on Interne access tha were “generally imposed and actudly enforced” prior to 1998should be
continuad. Thedefinition of “Internet access’ should berewritten so asto eliminae the
possibility that certain produds and services could be bundlked with Internet access and claimed
as exempt Internet access. A busness and occupaion tax applicable to general busness activity
and measured by grossincome should beexcluded fromthedefinition of “tax on Internet
access.”

Thisresolution shall automatically terminate three years after the AnnualBusness Meeting at
which it isadoptd, unless reaffirmed in the normal policy process.



