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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART THREE
____________________________________________________________________ X
"AMAZON.COM LLC and AMAZON SERVICES, LLC,

Plaintiffs.
Index No. 601247/08
-against- Motion Date: 10-2-08
Motion Seq. No.: 03
NEW YORK STATE DEPARTMENT OF TAXATION
AND FINANCE, ROBERT MEGNA, in his Official
Capacity as Commissioner of the New York State
Department of Taxation and Finance; THE STATE OF
NEW YORK; and DAVID A. PATERSON, in his Official
Capacity as the Governor of the State of New York,
Defendants.

PRESENT: EILEEN BRANSTEN, J.

Pursuant to CPLR 3211(2)(2) and (7), defendants New York State Department of
Taxation and Finance, Robert Megna, in his Official Capacity as Commissioner of the New
York State Department of Taxation and Finance, The State of New York, and David A.
Paterson, in his Official Capacity as the Governor of the State of New York (collectively “the
State™) move to dismiss the complaint. Plaintifts Amazon.com LLC and Amazon Services,
LLC (collectively “Amazon™) oppose dismissal and cross-move for summary judgment.

Background
Since 19935, Amazon has been operating a retail internet business (Mastro Aff, Ex.

1,at94). Its goods are sold online and shipped to buyers worldwide, mcluding to New York
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(id. at 9 20). Amazon does not own property in New York or maintain any New York

offices.! None of its employees work or reside in New York (Mastro Aff., Ex. 1, at § 20).

Amazon’s Associates Program

Amazon created an “Associates Program,” which allows participants (“*Associates”)
to maintain links to Amazon.com on their own websites and compensates them by paying
“a percentage of the proceeds of the sale” (Masoo Aff, Ex. 1, at §23). Amazon also offers
incentives to Associates that “directly refer” customers 10 1ts Amazon Prime program through
website links, paving them a “$12 bounty” for each new enrollee (id., Ex. 24, at {1 3).

Prospective Associates must apply to join the program (Mastro Aff,, Ex. 1, at § 21;
Ex. 24). Assuming that Amazon accepts the application, the parties enter into an Operating
Agreement, which makes clear that the “Relationship of [the] Parties™ 1s that of “independent
contractors” (id., Ex. 24, at # 14). Associales are granted “‘a revocable. non-exclusive,
worldwide, royalty-free license . . . solely for purposes of facilitating referrals from [their

sites] to the Amazon Site” (id., Ex. 24, at 2 2).

! Facts taken from the Verified Complaint are deemed true solely for purposes of this
motion to dismiss.
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Amazon authorizes Associates to place different types of links from their websites to
its own. For example, Associates can set up a “product link.” generally allowing them to
“select one or more Products [on Amazon’s site] to list on [their own] site,” a “search box
link.” which permits visitors to the Associate’s site 10 view Amazon merchandise related to
their quenies, or a “cart link,” which “when clicked will allow visitors [of the Associate’s
site] to add products to their shopping cart and/or purchase products via [Amazon’s] 1-Click
feature” (Mastro Aff., Ex. 24, at # 2).

As a condition of participation, Associates acknowledge that Amazon “may receive
information from or about visitors to [their sitesj" and that Amazon “may from time 10 time
send [them] email updates about the Program’ (Maswro Aff., Ex. 24, at 5 2).

The Operating Agreement further sets forth that Associates will be paid through a
“referral fee” and can elect between the “Classic Fee Structure™ (generally 426 of qualifying
revenues from sales of products sold through special links) or the “‘Performance Fee
Structure” (a percentage of qualifving revenues sct forth in a table that varies with the
number of total items shipped) (Mastro Aff., Ex. 24, at # 3).

Amazon has hundreds of thousands of Associates. Thousands “of them have provided
Amazon with addresses in New York™ (Mastro Aff., Ex. 1, at % 25). Sales to N;w York

customers originating from New York-based Associate referrals consttute Iess than 1.5% of
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Amazon’s New York sales (Comfort Aff., at § 6). Without disclosing the dollar amount of
those sales, Amazon simply acknowledges that its “ Associates Program generates more than

$10,000 per year in sales to customers located in New York” (id. at 9 13).

2008 Amendment of New York’s Tax Law

In New York, “every vendor of tangible personal property” is required to collect sales
tax (see NY Tax Law §§ 1131[1], 1103). Included in the definition of “*vendor™ is:
“A person who solicits business either:

(I) by employees, independent contractors, agents or other
representatives . . .

and by reason thereof makes sales to persons within the state of tangible
personal property or services, the use of which is raxed by this article” (NY

Tax Law § 1101{b}{8][1][C]).
On Apnl 23, 2008, Governor Paterson signed into law N.Y. Tax Law § 1101(b)(8)(vi)
(“Commission-Agreement Provision”), which provides that for purposes of the above-quoted

section of the Tax Law:

“a person making sales of tangible personal property or services taxable under
this article (“'seller”) shall be presumed to be soliciting business through an
mdependent contractor or other representative 1f the seller enters into an
agreement with a resident of this state under which the resident, for a
commission or other consideration, directly or indirectly refers potential
customers, whether by a link on an intemet website or otherwise, to the seller,
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if the cumulative gross receipts from sales by the seller to customers in the

state who are referred to the seller by all residents with this type of an

agreement with the seller is in excess of ten thousand dollars during the

preceding four quarterly periods . . . This presumption may be rebutted by

proof that the resident with whom the seller has an agreement did not engage

1In any solicitation in the state on behalf of the seller that would satisfy the

nexus requirement of the United States constitution during the four quarterly

periods in question.”

The Commission-Agreement Provision thus requires collection of New York taxes
from New Yorkers by out-of-siate sellers that contractually agree to pay commissions to New
York residents for referring potential customers to them. provided that more than $10,000
was generated from such New York referrals during the preceding four quarterly periods.

An out-of-state seller that could establish its commissioned New York residents did
not engage in any solicitation that would satisfy the United States Constitution’s “nexus
requirement,” would be exempt from tax collection (see State’s Memorandum of Law [*State
Mem"], at 7). The State has clarified that an out-of-statc seller that includes 1n its agreement
a condition that in-state commissioned representatives are prohibited from engaging in
solicitation activities 1n New York on its behalf and cnsures compliance through a
certification, may rebut the presumption that the seller 15 a vendor so long as the State does

not subsequently determine that in-state solicitation actually took place (see State Mem, Ex.

3 [June 30, 2008 Tax Bureau Services Memorandum)).
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Once the Commission-Agrecment Provision was enacted, Amazon began collecting

taxes from its New York customers under protest (Comfort Aff. at 99 14-15).

This Action

On April 25, 2008, Amazon commenced this action, alleging that the Commission-
Agreement Provision “violates the Commerce Clause of the United States Constitution, both
facially and as applied to Amazon, because it imposes 1ax collection obligations on out-of-
;tate entities who have no substantial nexus with New York” (Venfied Complaint, at ¥ 3[b]).
Amazon also contends that the provision violates the Federal and State constitutions’ Due
Process Clauses, both facially and as applied, because “it effectively creates an irrebuttable
presumption of ‘solicitation’ and is overly broad and vague” (id. at 4 3[b]). Amazon further

maintains that the enactment violates the constitutions’ Equal Protection Clauses because “1t

intentionally targets Amazon” (id. at ¥ 3[c]).

Analysis
Amazon's complaint must be dismissed in its entirety for failure to state a cause of

action (CPLR 3211[a][7]). Even accepting all the facts alleged 10 be true, there is no basis

upon which Amazon can prevail.
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Commerce Clause

A State may require an entity engaged in interstate commerce to collect taxes on its
" behalf provided the “tax 1s applied to an activity with a substantial nexus with the taxing
State, is fairly apportioned, does not discriminate against interstate commerce, and is fairly
related to the services provided by the State (Complete Auto Transit, Inc. v Brady, 430 US
274,279 [1977)).

To establish a “substantial nexus” with the taxing State, “physical presence of the
vendor is required [however] it need not be substantial. Rather, it must be ‘demonstrably
more than a ‘slightest presence.” And it may be manifested by . . . economic activities in the
taxing State performed by the vendor’s personnel or on its behalf” (Matrer of Orvis Co. v Tax
Appeals Tribunal, 86 NY2d 165, 178 [1995] [citations omitted], cerr denied sub nomn.
Vermont Information Processing v Commissioner, N.Y. State Dept. of Taxation & Fin., 316
US 989). As Amazon acknowledges, physical presence “can be actual or imputed based on
the in-state solicitation of sales by an employee, agent, or independent contractor of the
retailer on its behalf” (Amazon’s Memorandum of Law [“Amazon Mem™] at 14).

In Scriprov Carson, 362 US 207,209 (1960), for example, the United States Supreme
Court held that a State could require tax collection by an out-of-state company that had

contracts with 10 in-state residents--deemed “independent contractors’--who solicited orders
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for products on its behalf. The ayreement with the contractors provided that they were to be
paid by commission and salespeople sent orders out of state {or fulfillment (id.; see also
Standard Pressed Steel Co. v Washingion Dept. of Revenue, 419 US 560, S61 [1975]
[sufficient nexus based on single employec who resided in-state and consulted with customer
therein)); Felt & Tarrant MFG. Co. v Gallagher, 306 US 62, 64 [1939] [collection mandated
based on presence of two general agents contractually granted the right to solicit in-state
orders who were to be paid by commission]; Marter of Orvis Co., 86 NY2d at 165 [in-state
activity sufficient based on employee visits to solicit business]).

In contrast, if the only connection with the State is solicitation from out of State--
through catalogs, flyers, advertisements in national periodicals or telephone calls--and
delivery of merchandise to customers by common carrier or use of mail, there 1s an
insufficientnexus for taxation purposes (vee Quill Corp v North Dakora, S04 US 298 [1992];
National Bellas Hess, Inc. v Deparmment of Revenue, 356 US 753 [1967]).

So long as there is a “substantial nexus™ with the taxing State, the taxes that must be
collected need not derive from the seller’s in-state activity (Narional Geographic Society v
California Board of Equalizarion, 430 US 551, 560 [1977] [nonprofit society required to
collect taxes from California mail-order customers bascd on maintenance of two otfices in

California from which advertising was solicited for 1ts monthly magazine]).
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Facial Challenge

“A party mounting a facial constitutional challenge bears the substantial burden of
demonstrating ‘that “in any degree and in every conceivable application” the law suffers
whplcsalc constitutional impatrment’” (AMarter of AMoran Towing Corp. v Urbach, 99 NY2d
443, 448 [2003] [citations omitted]). The statute’s “challenger must establish that no set of
circumstances exists under which the Act would be valid” (id. [citation omtted]).

Amazon argues that the statute 1s facially invalid because “it imposes tax collection
obligations based on activities that are insufficient to create a substantial nexus under the
dormant Commerce Clause™ (Amazon Mem at 15). Amazon 1s wrong.

The Commission-Agreement Provision is carefully cratted to ensure that there 1s a
sufficient basis {or requiring collection of New York taxes and, if such a basis does not exist,
1t gives the seller an out. The statute first requires that a seller enter into a contract with a
New York resident before anv obligation will be imposed. Next, before tax-collection is
required, it mandates that the New York resident refer potential customers to the seller. The
measure further nccessitates an arrangement whereby the seller pays the New York resident
a commission or provides other consideration for the referval. Finally, New York’s Tax Law
requires that the seller receive in excess of 510,000 fromn New York customers referred to

it through its business arrangement.
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All of these requirements make clear that a tax-collection obligation will only be
imposed based on an out-of-state seller’s conscious decision 10 contract with in-state
residents who collectively refer more than $10,000 of New York based business. The statute
is targeted at requiring tax collection when an out-of-state seller avails itself of the benefit
of in-state contractors compensated for referrals. As a1.1 added safeguard the Commission-
Agreement Provision makes plain that a seller does not have to collect taxes so long as its
New York actors “did not engage in any solicitation in the state [on its behalf] that would
satisfy the nexus requirement of the United States Constitution.” Thus, a seller 1s afforded
the opportunity to prove that none of 1ts contractors actively sought sales on its behalfin New
York.

There 1s nothing infirm about the Commission-Agreement Provision, which
contemplates a substantial nexus with New York. Significantly, New York residents, with
whorm out-of-state sellers entered into agreements, must refer more than $10,000 of business-
-and New York business no less--before there is any collection obligation. The statute thus
requires “‘demonstrably more than 2 “slightest presence’ and obligates collection of taxes
based on economic activities in New York performed by the vendor's personnel or on 1ts

behalf” (Maiier of Orvis Co.. 86 NY 2d at 178 [citations omitted]).
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Amazon urges that the statute would bring within 1ts ambit “simple advertising by in-
state advertisers” (Amazon Mem at 16). The Commission-Agreement Provision, however,
does no such thing. It imposes a tax-collection obligation on sellers who contractually agree
to compensate New York residents for business that they gencrate and not simply for
publicity. Amazon has not come close to refuting the Tax Law’s presumed constitutionality
and the statute must be upheld.

As-Applied Challenge

Amazon maintains that 1t lacks a substantial nexus with New York and that its
Associates’ activities are insufficient to justify umposition of New York tax-collection
obligations (Amazon Mem at 15). Itargucs that it has no physical presence in New York and
that its Associates have no role in its sales transactions, which are completed out-of-state
(Amazon Mem at 19). Amazon emphasizes that its Associales “are mere advertisers who do
not solicit sales at Amazon’s behest’” and that they are not “traveling salesmen”--they do not
necessanly personally solicit sales from New York residents (id. at 20, 21, 24-25; Amazon
Reply Mem at 5). It asserts that all its Operating Agreements provide for is placement of
links on Associates’ websites (Amazon Mcm at 21, 25).

Amazon further states that Associates’ referrals 10 New York customers are not

significantly associated with its ability to establish and maintain a market for sales in New
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York because they account for less than 1.5% of its New York sales (Amazon Mem at 27).
Amazon complains that “it1s practically impossible™ for it to determine with certainty which
of its Associates are New Y ork residents and then to disprove solicitation (Mastro Aff., Ex.
1, at § 44).

None of these allegations, however, sufficiently state a claun for violation of the
Commerce Clause.

Amazon contracts with thousands of Associates that provided it with a New York
address. Centainly, if Amazon were to have a dispute with any of them, it could easily
ascertain New York residency for purposes of a lawsuit. All of the information is publicly
available. Indeed, there is no reason that the Associates application, which Amazon may
accept Or reject, cannot inquire about New York resident status.

It does not matter, moreover, that Associates do not solicit New York business at
Amazon’s direct behest or that Amazon contractually prohibits them from engaging 1n certain
limited specified conduct such as offering its customers moneyv back for Amazon purchases
made through Associate links.” Amazon chooses to benefit from New York Associates that

are free to target New Yorkers and encourage Amazon sales, all the while earming money for

‘* Amazon does not contractually prohibit in-state solicitation of business on its behalf.

TSl o




Amazon.com LLC v New York Siate Depr of Tax and Finance Index No. 601247/08
Page 13

Amazon in return for which Amazon pays them commissions. Amazon does not discourage
its Associates from reaching out to customers or contributors and pressing Amazon sales.

Amazon has not contested that 1t contracts with thousands of New Yorkers and that
as aresult of New York referrals to New York residents it obtains the benefit of more than
$10,000 annually. Amazon should not be permitted to escape tax collection indirectly,
through use of an incentivized New York sales force to generate revenue, when it would not
be able to achieve tax avoidance directly through use of New York employees engaged in the
very same activities.

In its complaint, Amazon fails to allege that its New York Associates do not solicit
business for it from New York customers. None of Amazon's claims, even if all true, would
justify a conclusion that the Commission-Agreement Provision cannot legally be applied to
Amazon. Amazon’s first cause of action for declaratory relief based on violation of the

Commerce Clause 15 theretore dismissed.

Due Process and Equal Protection Claims

Amazon maintains that the Commission-Agreement Provision “violates due process
by attempting to camouflage 1ts blatant violation of the Commnerce Clause as a statutory

‘presumption™ (Amazon Mem at 30). It contends that there is no rational relationship
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between facts triggering the presumption--contracts with in-state residents who are paid by
commuission to make referrals and more than $10,000 ot New York revenue from such
arrangements--and the fact presumed--that motivated New York residents will solicit
business for Amazon from other New York residents.

A legislative presumption will withstand Constitutional challenge provided that “there
1s some rational connection between the fact proved and the ultimate fact presumed, and . .
. the inference of one fact from proof of another shall not be so unreasonable as to be a purely
arbitrary mandate (Mobile, Jackson, & Kansas City R.R. Co. v Turnipseed, 219 US 35, 43
[1910]; see also Unired Stares v Romano, 382 US 136, 139 [1965]). New York has applied
a “higher standard of rational connection” to statutory presumptions in criminal cases,
rcquiripg “*a reasonably high degree of probability” that the presumed fact follows from
those proved directly” (People v Levva, 38 NY2d 160, 165-166 [1975]).

There 1s a “‘reasonably high degree of probabrlity’” that New York businCSSpeoplé and
entities desirous of raising money that are compensated for referring customers who
ultimately make purchases will solicit business from those with whom they are tamiliar and
encourage sales. Itis also highly probable that New York residents will more likely than not

have ties to other New York residents and it is not irrational to presume that at least some of

AT R




Amazon.com LLC v New York Stare Dept of Tax and Finance Index No. 601247/08

Page 15
them will actively solicit business for the remote seller from within the State from others
within the State.

In any event, the statutory presumption is by its terms and effect rebuttable. The
Commission-Agreement Provision does not conclude that all commissioned residents
definitively will solicit business for the seller in a manner that would justify tax collection.
Sellers can establi.sh that none of their contractors engage in New York solicitation for them.
Out-of-state sellers know exactly with whom they are contracting and can reasonably control
and remain informed about whether their New York contractors solicit business from other
New York residents.

Out-of-state sellers can shield themselves from a tax-collection obligation by
altogether prohibiting in-state solicitation activities referring to them or encouraging sales
on their behalf that would subject them to a tax-collection requirement and, as a condition
of compensation, requiring that their New York contractors attest to compliance. To the
extent that the exercise may be burdensome, itis a cost of doing business associated with the
decision to contract with New York residents and offer them incentives for bringing them
sales when such an arrangement is profitable to the vendor.

Additionally, Amazon’s due-process \'aguencss challenge must be analyzed on an as-

applied basis (see United States v Powell. 423 US 87,92 [1975] [vaguencss challenges not
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mvolving First Amendment freedoms must be examined based on the facts at hand]; see also
People v Stuarr, 100 NY2d 412, 422 n § [2003]). There is no allegation that the provision
1s impermissibly vague as applied to Amazon here. Moreover, the statute’s applicability
upon entry into an agreement with an in-state resident for a commission “‘or other
consideration” based on direct referral of New York customers or “indirect” refenrals is not
so vague and standardless as to leave the public uncertain about its reach.’

Finally, Amazon alleges that it has been denied equal protection because the statute
“is targeted at Amazon™ and the “Equal Protection Clause prohibits government action
intentionally directed at a ‘class of one’ and motivated by animus” (Mastro Aff., Ex. 1, at
55). Tostate a “class-of-one” claim, however, a plaintitf must allege that 1t was intentionally
treated differently from similarly situated individuals (see, e.g., Seabrook v Ciry of New York,
509 F Supp 2d 393, 400 [SD NY 2007]; Village of Willowbrook v Olech, 528 US 562, 564
[2000] [plaintiff must allege intentional different treatment from others similarly situated
without any rational basis for the difference in treatment); see also Trump v Chu, 65 NYZd
20, 25 [1985]). Amazon’s complaint is devoid of any assertion that the State has actually

treated it any differently from others that are similarly situated. In fact, Amazon’s complaint

? Interestingly, in its Operating Agreement, Amazon prohibits its Associates from
“directly or indirecily [offering] any person ur entity any consideration or incentive” for using
links set up to access Amazon’s site, employing the same “vaguc™ language about which it
complains (Mastro Aff.| Ex. 24, a1 94 [emphasis added]).
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acknowledges that the starute “was intended to impose tax-collection obligations on out-of-
state Internet retailers such as Amazon™ and sets forth that the enactment would also apply
to other retailers (Mastro Aff., Ex. 1, at 4 30, 31).

Thus, Amazon’s second and third causes of action must be dismissed as well.

In the end, the Commission-Agreement Provision does not broadly tax any and all
internet sales to New York consumers. It requires a substantial nexus between an out-of-
state seller and New York through a contract to pay commissions for referrals with a New
York resident along with realization of more than 510,000 of revenue from New York sales
earned through the arrangement. The neutral statute simply obligates out-of-state sellers to
shoulder their fair-share of the tax-collection burden when using New Yorkers to earn profit
from other New Yorkers.

Accordingly, it is ORDERED that the State’s motion to dismiss the complaint
pursuant to CPLR 3211(a)(7) 1s GRANTED and Amazon's cross-motion for summary
judgment 1s denied as moot.

The Clerk is directed to enter judgment accordingly.

This constitutes the Decision and Order of the Court.

Dated: January 12, 2009
New York, NY ENTER:

o

Hon. Eilcen Bransien
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: JAS PART THREE

OVERSTOCK.COM, INC.,
Plaintitts,
Index No. 107581/08
-against- Mouon Date: 10-2-08
Motion Seq. No.: 01
NEW YORK STATE DEPARTMENT OF TAXATION
AND FINANCE, ROBERT MEGNA, in his Official
Capacity as Commissioner of the New York State
. Department of Taxation and Finance; THE STATE OF
NEW YORK; and DAVID A. PATERSON, in his Official
Capacity as the Governor of the State of New York.,
Detendants.
PRESENT: EILEEN BRANSTEN, J.

Pursuant to CPLR 3211(a)(2)and (7), dcfendants New York State Department of
Taxation and Finance, Robert Megna, in his Otticial Capacity as Commissioner of the New
York State Departinent of Taxation and Finance, The State of New York, and David A.
Paterson, in his Official Capacity as the Governor of the State of New York (collectively “‘the

State’’) move to dismiss the complaint. Plaintiff Overstock.com, Inc. (“Overstock™) opposes

the motion and cross-moves for summary judgment pursuant to CPLR 3212.
Discussion

Overstock is a Delaware corporation that “has no offices, employees, representatives

or agents” in New York (Connolly. Aff., Ex.  at¥ 2). Nor does 1t own or rent property 1n the
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State (Hawkins Aff., aty 5). lisrerail website offers brand-name 1tems, including furniture,
electronics and clothing at discount prices, which it ships to customers across the country.

Overstock adopted an Affiliate Program through which approved website owners and
operators (“Affiliates”) enter into a Master Agreement with Overstock and are authorized to
place a link on their own websites to Overstock’s site. Affiliates receive a commission for
Overstock sales made directly through those links. Pursuant to the Master Agreement,
Affiliates are prohibited from sending emails containing Overstock’s name “‘unless the
recipient has directly consented to receive such communication from Aftiliate or Affiliate
has a pre-existing business relationship with the rec if)iz:m” (Connolly Aff., Ex. 17 at# 2.3
[emphasis added]). Overstock's Affiliates are “independent coﬁrractors” (1d. at # 10.1).

Overstock has thousands of Affiliates across the United States. Indeed, thousands of
Affiliates have New York addresses (Overstock Mem at 9).

In April 2008, the State enacted N.Y. Tax Law § 1101(b)(§)(vi)("Commission-
Agreement Provision”), which requires out-of-state retailers to collect and remit New York
sales and use taxes if they have a commission agreement with an in-state resident based on
referral of customers, and eam more than $10,000 of revenue from New Yorkers as a result

of the business arrangement (Connolly At Ex. 1 at% 1).
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In May 2008, Overstock suspended its relationship with Affiliates that submutted a
New York address (Hawkins Aff.; at 4 29). It also commenced this action challenging the
constitutionality of the Commuission-Agreement Provision, seeking a declaration that “both
on 1its face and as applied . . . [it] violates the Cominerce Clause of the United States
Constitution, as well as the Duc Process Clauses of the Fourteenth Amendment to the United
States Constitution and the New York State Constitution™ (Connolly Aff., Ex. 1 at § 1).
Overstock also seeks a “permanent injunction prohibiting [the State] from enforcing” the
Commission-Agreement Provision (Connolly Aff., Ex. 1 at§ 1).

The State moves to dismiss Overstock’s complaint for failure 1o state a cause of
action. Overstock opposes the motion and cross-moves for summary judgment.

For the reasons stated in the Decision and Order dated January 12, 2009 (“Amazon
Decision™). n a case captioned Amazon.com LLC v New York State Dept. of Taxation and
Finance, Index No. 601247/08, the State’s motion to dismiss is granted in this action as well.
The Commission-Agreement Provision withstands a facial constitutional challenge (see
Amazon Decision at 10-11). Its presumption is not constitutionally defective and can be
rebutted (id. at 14-15).

There are no allegations in Overstock’s complaint that make its action materially

different from Amazon’s. Significantly, the Master Agreement explicitly allows Affilates
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to send emails containing Overstock’s name provided that “the recipient has directly
consented to receive such communication from Affiliate or Affiliate has a pre-existing
business relationship with the recipient” (Connolly Aff. Ex. 17 at #2.3). Though Overstock
does not directly ask or directly encourage Affiliates to solicit business for its benefit (see
Overstock Reply at 18), it 15 aware that such solicitation may take place and provides
incentives forits Affiliates to encourage their custormers to purchase from Overstock through
their own sites,

Overstock, moreover, does not assert that 1t has not *‘purposefully directed” 1ts
actiyities in New York or that it lacks minimum contacts with the State (see Quill Corp v
North Dakota, 5034 US 298,307-308 [1992]). Use of the word “solicitation,” which has long
been part of this State’s Tax Law, does not render the Commussion-Agreement Provision
vague so as to deny due process (cf. Amazon Decision, at 16).

Accordingly, it 1s ORDERED that the State’s motion to dismiss the complamnt
pursuant to CPLR 3211(a)(7) 1s GRANTED and Overstock’s cross-motion for summary
judgment is denied as moot.

The Clerk is directed to enter judgment accordingly.

This constitutes the Decision and Order of the Court.

Dated: January 12, 2009
New York, NY ENTER: /’<
—— | S
ké “\ 0 — * )-\ L‘-\_ K\ ‘

Hon. Eileen Bransten






